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“Obstruction of performance” under Article 86(2) and its application to water 
sector 

 
1. Introduction 

 
 
Provision of water and sewerage services has traditionally lies upon the responsibilty of 

the state for ages. Internal market integration and liberalisation processes so far had 

always exclude water sector from its agenda. Even until today, there has been no sectoral 

regulation adopted by the EU concerning liberalisation of water and sewerage services. 

The Parliament in its Resolution makes clear of its position that it rejects water being put 

in a sectoral directive due to its regional characteristics, but calls for “…without going as 

far as liberalisation, for water supply to be ‘modernised' with economic principles in 

accordance with quality and environment standards and the needs of efficiency”. 1  

 

However, the Comission had shown its interest in liberalising water and sewerage 

service.2  The annual turnover of the water sector in EU is estimated at 80 billion Euro, 

more than the turnover of the gas sector. The Commission has expressed concerns that 

horizontal and vertical restrictions from long term supply dealings “…may be harmful 

and contrary to EC law even where national law allows them”. 3 In its internal market 

strategy for 2003-2006, water is listed as one of the area where” new action may be 

required”, by reviewing legal and administrative situation in the water and waste-water 

sector, which include an analysis of the competition aspects.4  In addition to the 

Commission’s explicit and implicit practices, the pressure for liberalisation and 

                                                 
1 European Parliament resolution on the Green Paper on services of general interest (COM(2003) 270 — 
2003/2152(INI)) P5_TA(2004)0018 Wednesday 14 January 2004 
2 DG Comp, Study Contract NO. COMP/2002/E3/SI2.334052 on the application of the competition rules to 
the water sector in the European Community, December 2002. 
http://ec.europa.eu/comm/competition/publications/studies/water_sector_report.pdf  
3 See Alexander Gee, “Competition and the water sector”, Competition Policy Newsletter, DG. Comp, 
European Union, Number 2, Summer 2004. In addition to what Alexander Gee said, we shall see however, 
that in certain cases long term supply dealings can be justified 

4 Communication from the Commission to the Council, the European Parliament, the European Economic 
and Social Committee and the Committee of the Regions - Internal Market Strategy - Priorities 2003-2006, 
COM/2003/0238 final 
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privatisation came from the Water Framework Directive (WFD) 5. The WFD does not in 

itself obligate privatization6 or liberalisation7 of the water sector, as no economical 

sanctions are attached to it. However, it can be used as an instrument of pressure leaning 

towards privatisation and liberalisation if the water sector is carried out inefficiently from 

the viewpoint of economic analysis.8 The aforementioned economical analysis is 

explicitly mentioned in the WFD, which comprise of (i) cost recovery principle under 

Article 9 of the WFD, (ii) amount, price and costs of water services as well as investment 

and future planning of water services in Attachment III, para. A, and (iii) data protection 

for efficent measures of water processing and services in Attachment III para. B of the 

WFD.  Cost recovery principle can be used as an instrument to press for liberalization as 

the elements of cost recovery (which consist of personal, material/energy, management, 

administration, amortisation, interests, charges for ground and wastewater) are the 

elements which is also used in competition law. If the incumbent company is proven to 

be inefficent based on these analysis in comparison with other companies (the so called 

“yardstick competition”), then privatisation or more effective means of delivery by 

introducing competition could be sought.9  

 

Pressure for privatisation and liberalisation also came from the EC Treaty, both implicitly 

and explicitly.10 Article 82 of the EC Treaty calls for the end of monopoly structure and 

in practice this article has been broadly interpreted. Many services has been found to 

breach Article 82. Furthermore, the relationship between the state and competition law 

                                                 
5 Directive 2000/60/EC of the European Parliament and of the Council establishing a framework for the 
Community action in the field of water policy, Preamble. Official Journal (OJ L 327) on 22 December 2000 
6 Privatization is ‘the deliberate sale by a government of state-owned enterprises (SOEs) or assets to private 
economic agents’ . See William L. Megginson and Jeffry M. Netter, ‘From State to Market: A Survey of 
Empirical Studies on Privatisation’, 39/2 Journal of Economic Literature 1 (2001). 
7 Liberalisation can be roughly described as the opening up of market to competition in order to create 
efficiencies, done by breaking up the public sector and permitting new entrants.  
8 Rehberg, Jörg. Wasserrahmenrichtlinie und Privatisierungsfolgenrecht Auswirkungen der 
Wasserrahmenrichtlinie der EU vom 23.10.2000 auf das Privatisierungsfolgenrecht in der 
Wasserwirtschaft. Aktuelle Beiträge zum o ̈ffentlichen Recht, Bd. 11. Herbolzheim: Centaurus-Verl, 2005. 
p.45 
 
9 Rehberg, Jörg.p. 47 
10 Bohmann, Kirsten. Privatisierungsdruck des Europarechts. Jenaer Schriften zum Recht, Bd. 27. 
Stuttgart: Richard Boorberg, 2001. p 157-158 
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under the EC Treaty, must be read with two provisos:11 (i) Member States must not 

legislate to create or protect agreements or give previleges in breach of Article 81 or 82, 

as it is contrary to Article 10 of the Treaty and (ii) undertakings do not escape Article 81 

or 82 just because of state actions affecting their market. This means, although the state 

intervened by restricting competition, it is not an excuse for them under competition rule. 

Only if the state action leaves no room for manouvre, and that they are compelled to 

abuse competition rule, then it may provide them with sufficient defence before the 

Commission. In addition to that, if Member States are not ready to take action in 

dismantling monopoly structures, the Commission is obligated under Article 86(3) to 

conduct investigation or bring the case to ECJ. 

 

The EC Treaty also put heavy pressures for public undertakings12 and undertaking 

granted with special or exclusive rights.13 Article 86 stresses that public undertaking must 

adhere treaty rules14, not only competition but also other general internal market rule as 

well, such as Article 31, 39, 43 and 49.  Public undertaking15 is normally enabled to 

finance its operation through several mechanisms, such as (i) reserved market, which are 

used to cross subsidy unprofitable sectors (ii) direct and indirect financial assistance, and 

                                                 
11 DG Goyder. EC Competition Law, 4th ed, Clarendon Press, Oxford 2003, p 475-479 
12 ‘any undertaking over which the public authorities may exercise directly or indirectly a dominant 
influence by virtue of their ownership of it, their financial participation therein or the rules which govern it. 
A dominant influence is to be presumed when the public authority holds the major part of the undertaking’s 
subscribed capital, controls the majority of votes attached to the shares issued or can appoint more than half 
of the members of the undertaking’s administrative, managerial or supervisory body’ Commission 
Directive 80/723/EEC of 25 June 1980 on the transparency of financial relations between Member States 
and public undertakings Official Journal L 195 , 29/07/1980 P. 0035 – 0037, Article 2. This definition is 
acknowledged by the ECJ in the Transparency Directive Case, Cases 188-190/80, France, Italy and the 
United Kingdom v. Commission [1982] ECR 2545. 
13 Special right is defined in the telecommunication context as: ‘the rights granted by a Member State or a 
public authority to one or more public or private bodies through any legal, regulatory or administrative 
instrument reserving them the right to provide a service or undertake an activity’. See Council Directive 
90/387/EEC of 28 June 1990 on the establishment of the internal market for telecommunications services 
through the implementation of open network provision, Official Journal L 192 , 24/07/1990 P. 0001 – 
0009. Special or exclusive right is not intself a violation of EC Treaty.  
14 DG Goyder, p 483 
15 State run corporation could be both non profit or for profit but they are different from ordinary company 
which were set up under corporate law. State-run Corporation is oftentimes governed by a different act.If 
they consisted of shares, their shares are not sold and loans have to be approved by the government. In 
many cases the government is directly liable for their actions, although their assets may be separated from 
the state budget.  
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(iii) budgetary policies.16 However, reserved market is made difficult through article 82 

and 86 of the EC Treaty, direct and indirect financial assistance must qualify very 

restrictive assessment under Article 87 and budgetary policiy is strongly supervised due 

to Article 101. As a result, public undertaking might be forced to change its form into 

ordinary corporations under corporate law with the government probably holding the 

majority of its shares, which means that they are practically privatised and will be 

governed by private law.  

 

Water and sewerage provision is conducted in most Member States through public 

undertaking or undertaking granted with special or exclusive right. Due to the above 

pressures, they will only have few means of exclusion from competition and general 

treaty rules, namely through Article 30 and Article 86(2). Article 86(2) is then, the 

primary defence mechanism for water and sewerage industry.  

 
Article 86 (2) reads: “Undertakings entrusted with the operation of services of general 
economic interest or having the character of a revenue-producing monopoly shall be 
subject to the rules contained in this Treaty, in particular to the rules on competition, in so 
far as the application of such rules does not obstruct the performance, in law or in fact, of 
the particular tasks assigned to them. The development of trade must not be affected to 
such an extent as would be contrary to the interests of the Community.” 
 
Article 86 (2) is the exception toward the application of treaty rules. As an exception, it is 

narrowly constructed and must be interpreted strictly.17 However, it is worth to note that 

Tony Prosser regards the exception contained in Article 86 (2) is broadly construed, in 

terms that it applies not only towards undertaking, but also other state measures such as 

the grant or maintenance of exclusive rights.18  

 
This paper will discuss the application of Article 86(2) to the water sector, by focusing on 

the elements of Obstruction of Performance in a water undertaking. Ideally, when 

discussing a network industry, there are generally 6 (six) steps that need to be discussed: 

(i) to what extent is natural monopoly prevalent in the network and what type of 

                                                 
16 Bohmann, Kirsten. p 149-150 
17 DG Goyder, p. 486-487. 
18 Prosser, Tony. The Limits of Competition Law: Markets and Public Services. Oxford studies in European 
law. Oxford: Oxford University Press, 2005., p. 133 

 4



competition could be introduced (in/for the market), (ii) the extent of unbundling, (iii) 

definition of public or universal service obligation applicable to the sector, (iv) financing 

of the USO/PSO, (v) network access rule, and (vi) cross border access.19 However, not 

all of those elements will be discussed. This paper will only address four questions, 

namely (i) the specifities of the water sector, (ii) to what extent is competition viable in 

this sector (iii) what are the criterion for “obstruction of performance” under Article 

86(2) and (iv) how can obstruction of performance be argued in water sector. Article 

86(3) and State Aid will not be discussed throughly. 

 

This paper will be structured as follows. Part II will explain the water and sewerage 

industry and its characteristics. Part III will elaborate the concept obstruction of 

performance under Article 86 (2) and Part IV will discuss the interpretation method for 

Article 86(2) and Part V will elaborate scenarios for obstruction of performance in the 

water sector.    

 
2. The characteristics of Water and Sewerage Industry 
 
2.1. Economies of Scale: Natural Monopoly 
 
Water is often perceived as a “natural monopoly”20. That is to say, this industry follows 

the pattern of the economies of scale: more than one seller in the industry could mean a 

higher price.21 From this definition, it can be argued that when there is “natural 

monopoly”, application of competition might even jeoperdize the service. There is 

disagreement with respect to the range of the natural monopoly in water service. A study 

suggested that the economy of scale is prevalent in large diameter of bulk transmission 

mains, smaller diameter distribution or reticulaton network, bulk water collection, water 

treatment and wastewater treatment operation. There are, however, individual cases 

                                                 
19 Pelkmans, J. Making EU Network Markets Competitive. Oxford Review of Economic Poliy, Vol 17 
No.3, Oxford University Press, 2001 p. 243-456 
20 Ephraim Clark and Gérard Mondello, “Regulating Natural Monopolies: The Case of Drinking Water in 
France”. Journal of Contemporary Water Research and Education, Issue No. 121: January 2002, p. 72-78   
21 Richard Posner. Natural Monopoly and Its Regulation. Cato Institute, Washington, DC, 2001 
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where existing technologies made localised-small scale water and wastewater treatment 

available, such as the use of mobile wastewater treatment.22

 
2.2. Economies of scope 
 
Economies of scope exist when it is cheaper to produce two products together (joint 

production) than to produce them separately, through several firms.23 For network 

industries, this determines whether it would be feasible to unbundle the production 

instruments. As for segregating water supply and sewerage, it does not appear to be 

problematic. The assets are similar, but not common. There could be some economies of 

scope with respect to joint management, repair and maintenance, however, the transaction 

cost between wastewater and sewerage appear to be small. Thus, separation between the 

two could be feasible. 24 It has also been reported that separation between headworks (a 

facility that regulates the flow of water before it is treated) and transmission is feasible. It 

is also posible to separate the pipelines between bulk water suppliers and retailers, 

although the evidence remained inconclusive.  

 
2.3. Health and Environmental Aspects 
 
Water and sewerage service is a part of EU health and environmental policies. In the 

health sector, EU regulated the quality of drinking water and bathing water. Bathing 

water quality is regulated through Directive 76/160/EEC (this Directive will be 

repealed25 by 2014). The successor regulation which puts stronger demands of higher 

water quality --  Directive 2006/7/EC --  is already in force for Member States wishing to 

opt in. Both Directives regulates the quality of surface water (rivers, lake, sea) in which 

people are expected to bath, play or swim. Drinking water quality is regulated through 

Directive 98/83/EC. According to the Commission’s website, this Directive was was 

issued “to make sure drinking water everywhere in the EU is indeed healthy, clean and 

                                                 
22 Tasman Asia Pacific, “Third Party Access in the Water Industry: A final report prepared for the National 
Competition Council”. Tasman Asia Pacific Pty Ltd, September 1997 
23 Glossary of Industrial Organisation Economics and Competition Law, compiled by R. S. Khemani and 
D. M. Shapiro, commissioned by the Directorate for Financial, Fiscal and Enterprise Affairs, OECD, 1993. 
24 Tasman Asia Pacific, See above 
25 Article 17, Directive 2006/7/EC concerning the management of bathing water quality and repealing 
Directive 76/160/EEC L 64/37 4.3.2006 
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tasty”.26 The Directive sets a total of 48 microbiological and chemical parameters must 

be monitored and tested regularly. 

 
2.4. Merit good and quasi public good 
 
Water is perceived as a “merit good”, as the inability to consume it properly pose adverse 

health effect which lower the welfare of the society as a whole.27 Conversely, its ensured 

sustainability of production will produces positive externalities, where social benefit from 

consumption exceeds its private benefits. If the provision is conducted by private parties, 

it is feared that the low-income will not be able to pay the price, and since they are not 

able to pay, they will be exposed to diseases, hence affecting the society’s welfare in 

general. EU’s implicit recognition of water as a ‘merit good’ had actually been reflected 

through the enactments of various directives regulating water as mentioned in sub-section 

4 above. Moreover, the Water Framework Directive explicitly stated that “Water is not a 

commercial product like any other but, rather, a heritage which must be protected, 

defended and treated as such”.28 Although this provision has no automatic operational 

meaning so as to exclude water from market forces, it signifies that a different treatment 

for water sector should be applied. Water is also perceived as a quasi public good, that is 

to say that it is neither entirely excludable nor entirely rivalrous. However, its 

excludability may be restricted due to social objectives.   

 
2.5.  Human Rights Aspects 
 
Water has also been recognised implicit and explicitly, as a part of human rights. 

Internationally, explicit recognition of water as human right is contained in General 

Comment 15 of the International Covenant on Economic Social and Cultural Rights 

1966, Convention on the Elimination of All Forms of Discrimination against Women29 

and the Convention on the Rights of the Child.30  Under the European Social Charter, the 

                                                 
26 http://ec.europa.eu/environment/water/water-drink/index_en.html 
27 Alvin Ang & Masatoshi Yamada, 2005. "A Theoretical Reexamination of Privatization: Assessing its 
Welfare and Distributional Impacts," DEGIT Conference Papers c010_028, DEGIT, Dynamics, Economic 
Growth, and International Trade, p. 13 
28 Directive 2000/60/EC  
29 Convention for the Elimination of All Forms of Discrimination against Women, 12 December 1979, 
Article 14. 
30 Convention on the Right of the Child, 20 November 1989, Article 24. 
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right to water can be inferred from Article 3 and 11.  Under EU Charter of fundamental 

rights, it can be inferred from Article 2, 4 and most importantly, Article 36 (access to 

services of general economic interest).  It is also recognized in other instruments such as 

the ECE Protocol on Water and Health (1999)31 and Recommendation 14 of the 

Committee of Ministers to Member States on the European Charter on Water Resources 

200132. National law of Member States has also leaned towards the illegalization of water 

disconnection for example in France33 and United Kingdom.34   

 

The inclusion of water as a part of the human rights system is important, as it will be 

weighed by the ECJ. Human rights had been reflected in various ECJ decisions. It is 

implicitly acknowledged in Stauder v City of Ulm35 and explicitly recognized in 

Internationale Handelgesselschaft36, Hoechst v Commission37 and Ministere Public v 

Levy38, among others.   

 
2.6. Inelastic Demand Characteristic 
 
The demand for water is elastic for agricultural and industrial use, but is inelastic for 

daily uses. There has been research indicating that price elasticity in urban water supply 

is low.39  

 
2.7. Comparisons with other network industry 
 

                                                 
31 Protocol on Water and Health (1999) to the 1992 Convention on the Protection and Use of 
Transboundary Watercourses and Lakes, London, 17 June 1999, art. 14.  
32 Recommendation 14 of the Committee of Ministers to Member States on the European Charter on Water 
Resources 2001 Para. 5.  
33 SMETS, H. (2005b), Implementing the Right to Water in France, Forum alternatif 
mondial de l’eau, Genève, www.freshwateraction.net/resources/thematic/rights.asp. 
34 Chapter 9, Water Industry Act 1999 prohibits disconnection of water from ‘dwelling’ and the use of 
limiting devices 
35 C 29/69. Erich Stauder v City of Ulm - Sozialamt. Judgment of the Court of 12 November 1969. 
European Court reports 1969 Page 00419
36 Case 11-70. Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für Getreide und 
Futtermittel. Judgment of the Court of 17 December 1970.  European Court reports 1970 Page 01125 
 
37 C 46/87, 227/88 
38 C 158/91 
39 Water Liberalisation Scenarios, Analysis of the European Unions Explicit and Implicit Policies and 
Approaches in the Larger Water Sector, Euromarket, 2003 p.127 available at 
http://www.ecologic.de/modules.php?name=News&file=print&sid=877  
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2.7.1. Transportation cost 
 
Water infrastructure is associated with a very high sunk cost, although the operational 

cost of maintenance is low and the asset has long live. Water has the most expensive 

transportation cost compared with other industries as shown in the table below. On the 

other hand, the value of transporting water long distance is lower compared to its costs.  

 

 
 
Fig 2. Source: Ofwat 

 
2.7.2. Natural local monopoly 

 
There has been doubt as to whether transportation of water into distant places is possible 

due to difficulties in maintaining temperature and pressure, as well as pipe corrotions. 

The difference of water quality from one place to another is also problematic as it reflects 

prices.40 From the transportation alone, we can see that as the cost of transportation is 

expensive (more than the value of the goods itself) and duplication of network is not 

realistic, water infrastructure poses the characteristics of natural local monopoly.41  

 
 
 
3. Obstruction of performance under Case Law 
3.1. Media 
3.1.1 Magill/Commission v RTE 
 

                                                 
40 Rehberg, Jörg p 167 
41 Weiss, Nicole. Liberalisierung der Wasserversorgung Gestaltungsspielra ̈ume und Grenzen einer Reform 
der Wasserversorgung unter besonderer Beru ̈cksichtigung der Rechtslage in Bayern. 
Kommunalwirtschaftliche Forschung und Praxis, Bd. 9. Frankfurt am Main: Lang, 2004. p. 121 
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Three television stations (RTE, ITV and BBC) broadcasting in Ireland and Northern 

Ireland (U.K.) refused to license the copyright on their program to the Irish publisher 

Magill TV Guide Ltd. ("Magill"). During that time, there were no single comprehensive 

weekly television guide and Magill attempted to create one. The case was brough to the 

Commission, and subsequently CFI42 and ECJ.  ECJ confirmed three test used by the 

CFI, namely, first, there was no actual or potential substitute for a comprehensive weekly 

television guide offering information, despite a consumer demand. The broadcasters' 

refusal prevented the emergence of a new product which would have competed with the 

broadcasters'. Second, no business justification existed to support the refusal. Third, by 

denying access to the basic information which is the raw material indispensable for the 

compilation of such a guide, the broadcasters attempt to exclude all competition in the 

secondary market of weekly television guides.43 This was a reiteration of Commercial 

Solvents, that the refusal to supply led to the exclusion of all competition in the 

downstream market44 and some perceived it as the application of the “essential facilities” 

doctrine in EC Law.  

 

RTE defended its position using Article 86(2), contending that it is an undertaking 

entrusted with services of general economic interest which has a duty to promote Irish 

language and culture. The licensing of Magill, it pleaded, would obstruct the performance 

of its task. RTE felt that it underwent serious competition from other English-speaking 

televisions and publication of the RTE guide was RTE’s source of income. The 

Commission, on the other hand, stated that even assuming that RTE is an SGEI, its 

entrustment did not extend into the exclusive right to retain the publication of TV lisitng.  

 

The Court rejected RTE’s argument. It said that RTE has not been able to prove that its 

task would be obstructed if it license Magill, although it took note that the publication of 

                                                 
42 Case T-69/89. Judgment of the Court of First Instance (Second Chamber) of 10 July 1991. - Radio 
Telefis Eireann v Commission of the European Communities.. European Court reports 1991 Page II-00485, 
paragraph 67 
43 Joined cases C-241/91 P and C-242/91 P. Judgment of the Court of 6 April 1995. - Radio Telefis Eireann 
(RTE) and Independent Television Publications Ltd (ITP) v Commission of the European Communities. 
European Court reports 1995 Page I-00743, paragraph 56 
44 Joined Cases 6/73 and 7/73 Commercial Solvents v Commission [1974] ECR 223, para.25 
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TV Guide is a source of income for RTE.45 The Court concludes that RTE’s task will not 

be obstructed by the Application of Article 86(2). The justification in reserving the 

publication is strictly commercial and will in no way affect RTE’s task in promoting the 

culture. The part where RTE argues that licensing Magill would threatened its financial 

sustainability (and therefore its SGEI task in delivering cultural information would be 

obstructed) was not deeply elaborated. The Court only acknowledged that the publication 

of such TV guide by RTE contributes to its funding, but did not mention how essential 

such contribution would be for RTE’s sustainability. Thus, it is possible that the Court 

considered the financial gain from the TV guide was trivial for RTE. 

 

3.1.2. Screensport 
 
A pan-European Sports television channel “Screensport” filed a claim to the Commission 

against EBU and its members (which organized itselves in the form of a Consortium, 

Eurosport) for refusing to grant sublicensing to Screensport for sports show. The 

consortium agreement between EBU members had, according to the Court, distorted the 

competition and therefore breached Article 81 (Formerly 85) of EC Treaty.46  

 

In its defense, the defendant argued that the consortium channel  is in fact a public 

broadcasting channel, irrespective of its commercial incentive (Eurosport mentioned that 

some of its member is unable to recover the costs due program constrain). The Court 

doubted this argument, saying that SGEI have a national character. It is therefore difficult 

to apply SGEI into transnational consortium. But this was not the Court’s primary 

argument. It rejected Eurosport’s defense on the basis that the Application of Article 81 

(formerly 85) will not – in any event – jeoperdize Eurospot’s mission.  

 
3.2. Banks: Zuechner v Bayerische Vereinsbank47 
 

                                                 
45 Case T-69/89, RTE v Commission,  para. 83-84 
46 Commission’s Decision 91/130/EEC of 19 February 1991 relating to a proceeding pursuant to Article 85 
of the EEC Treaty (IV/32.524 - Screensport/EBU members),   Official Journal L 063 , 09/03/1991 P. 0032 - 
0044 
47 Case 172/80. Gerhard Züchner v Bayerische Vereinsbank AG, European Court reports 1981 Page 02021. 
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The case concerned the withdrawal of a cheque by Mr. Zuechner in the Bayerische 

Vereinsbank, a sum of money of which is payed by a resident in Italy. Mr. Zuechner 

objected to the “service charge” imposed by the Bayerische Vereinsbank, and suggested 

that this is a concerted practice between the Bayerischer Vereinsbank with other 

European banks, and is therefore contrary with Articles 81/82 (formerly 85/86) of the EC 

Treaty. 

 

The Bank maintained that they are an undertaking entrusted with SGEI mission and 

should therefore be exempted from competition rules. On the contrary, the Court 

considered that the mere fact transfer of capital is conducted among banks does not 

automatically changed its status into an SGEI. As the possibility to regard the Bank’s 

mission in this case as an SGEI is closed, “obstruction of performance” was not 

discussed. 

 
 

3.3. Employment 
3.3.1. Hoefner v Macrotron48 

 
Hoefner and Elser, a job consultant, is contracted by Macrotron (a company entrusted by 

SGEI) to provide executives. At one occasion, Hoefner and Elser presented Macrotron 

with an executive, but then Macrotron refused to appoint the presented person. The case 

was brought to a local court, which then referred it to ECJ. The ECJ considered that the 

legal status of the Bundesanstalt (German employment agency) does not prevent it from 

being categorized as an undertaking under Article 86 and as an undertaking it should 

therefore comply with EC rule. The exemption under Article 86(2) only arose when the 

undertaking’s task is obstructed by competition rule. The exemption is irrelevant said the 

Court, as it is evident that the Bundesanstalt is unable to satisfy market demands, which 

then forced private parties to enter into competition with it.  

   
 

3.3.2. Job Centre (JCC) 
 

                                                 
48 Case C-41/90, Klaus Höfner and Fritz Elser v Macrotron GmbH.European Court reports 1991 Page I-
01979 
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Job Centre is a cooperative entity established under the Italian law whose business is to 

act as an intermediary between supply and demand in the employment market. Under 

Italian law, it is forbidden to act as an intermediary in the job market. In the ECJ, JCC, 

referring to Hoefner v Mecrotron, contends that such prohibition is illegal, given the fact 

that there is market demand which cannot be satisfied by the Italian government. The 

Court agreed with the applicant that such statutory provision under Italian law which 

created a situation in which it would be impossible not to breach competition rule, is in 

breach of the EC Treaty. “Obstruction of performance” was not deeply discussed.    

 
 

3.4. Energy 
3.4.1. Commission v Netherlands49 

 
The Commission charged Netherlands in breach of Articles 30 and 37 of the Treaty by 

granting exclusive import rights for electricity intended for public distribution. The 

Commission said that the Netherlands Government should prove that there is a risk of 

creaming-off by electricity importers if competition rules are applied, and that such a risk 

would be liable to compromise undertaking’s economic viability and that there were no 

other measures less restrictive of trade available. 

According to the Court, if exclusive import rights were removed, not only certain 

customers but also the distribution companies would move to another supplier. Such 

opening up of the market would involve substantial changes in the way the national 

supply system is run, particularly with regard to undertaking’s obligation to contribute to 

the proper functioning of that system on the basis of low costs and in a socially 

responsible manner. The Court stated that the Netherlands Government had convincingly 

demonstrated that if exclusive import rights are taken away, the entire public electricity 

supply system would be seriously upset. The Court considered that for the Treaty rules 

not to be applicable to an undertaking entrusted with SGEI, it is sufficient that the 

application of those rules obstruct the performance, in law or in fact, of the special 

obligations incumbent upon that undertaking. It is not necessary that the survival of the 

undertaking itself be threatened.  

                                                 
49 Case C-157/94 Commission v. Netherlands [1997] ECR I-5699 
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The Court further established that the burden of proof to provide other less restrictive 

means – which are more friendly to competition -- is incumbent upon the Commission. It 

suggested that “…burden of proof cannot be so extensive as to require the Member State, 

… to go even further and prove, positively, that no other conceivable measure, which by 

definition would be hypothetical, could enable those tasks to be performed under the 

same conditions.”  The Court was not satisfied that the Commission only effort in the 

case at hand is listing some general possible alternatives which are more friendly to 

competition. It demands that the Commission explain “…whether those means would 

enable [the undertaking] to perform the tasks of general economic interest assigned to it 

in compliance with the obligations and constraints imposed upon it”. Commission v 

Netherlands has invoked a very generous approach towards SGEI and put a heavy burden 

of proof to the Commission.  

3.4.2. Almelo v Energiebedriefj NV50 

The case concerns the distribution of electricity and buyer tie-ins enforced by several 

electricity undertakings. Such tie-ins, according to the Court, may have the effect of 

compartementalizing the national market, if it prevents local distributors from purchasing 

electricity from other Member State. The Court considered that, if there is a collective 

dominant position among the undertaking, then the tie in may constitute an abuse of 

dominant position, and therefore violates the EC Treaty.  

The Court recognized that the undertaking has been granted SGEI entrustment by 

Netherlands law, in order to ensure the supply of electricity in part of the national 

territory. The undertaking must ensure that “all consumers, whether local distributors or 

end-users, receive uninterrupted supplies of electricity in sufficient quantities to meet 

demand at any given time, at uniform tariff rates and on terms which may not vary save 

in accordance with objective criteria applicable to all customers.” According to the Court, 

restrection on competition must be allowed in order to secure SGEI and in doing so it is 

necessary to consider,” the economic conditions in which the undertaking operates, in 

                                                 
50 Case C-393/92, Municipality of Almelo and others v NV Energiebedrijf Ijsselmij, European Court 
reports 1994 Page I-01477 
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particular the costs which it has to bear and the legislation, particularly concerning the 

environment, to which it is subject.” 

It is worth noting there that the Court considered several elements that might jeoperdize 

the performance of the undertaking, namely (i) supply security not only towards 

consumers but also local distributors, (ii) uniform rates and terms according to objective 

criteria, (iii) economic sustainability of the undertaking and (iv) legislation, particularly 

on environment, that it must abide.     

3.4.3. Commission v Italian Republic51 

In this case, the Commission brought Italy to the ECJ for a declaration that Italy has 

breached Treaty provisions by establishing and maintaining exclusive import and export 

rights in the electricity industry. In the view of the Commission, the exclusive import 

monopoly granted to Italian undertaking ENEL prevents producers in other Member 

State to sell electricity to Italy and prevent consumer in Italy in freely choosing electricity 

from foreign sources. This exclusive import rights is therefore, according to the 

Commission, “measures having effect equivalent to quantitative resttrictions on import”, 

which is contrary to Article 28 (formerly Article 30) and Article 31 (formerly 37).  

Italy claimed that its action is justifiable under Article 86(2). The Commission, in turn, 

primarily rejected this argument by contending that Article 86(2) cannot be used in order 

to justify infringment on the rules of free movement of goods. As a subsidiary argument, 

the Commission maintained that the fact that an undertaking is entrusted with SGEI does 

not automatically justify exception from EC Treaty. The task must be obstructed in order 

for this exception to be acceptable under the Treaty. 

The Court explained that the provision of Article 86(1) imposes a general prohibition on 

states, with regard to public undertaking granted by special or exclusive rights, in 

maintaining or enacting measures contrary to EC Treaty. An a contrario interpretation 

                                                 
51 Case C-158/94, Commission of the European Communities v Italian Republic. European Court reports 
1997 Page I-05789
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means that Member States may grant certain monopoly to undertaking, subject to 

evaluation by Treaty rules. Meanwhile Article 86(2) stipulates that undertaking entrusted 

with SGEI will have to comply with Treaty rule, especially rules concerning competition, 

as long as such compliance does not obstruct its performance. With the consideration 

above, the Court stated that the exception under Article 90(2) is applicable not only 

towards competition rule, but also treaty rules in general, such as Articles 28-30 on the 

free movement of goods.  

The Commission contends that the Italian republic is no longer entitled to maintain 

exclusive import rights. Italy, in its response, explained that the tasks entrusted to ENEL 

consisted in particular in (i) ensuring a minimum management cost (ii) the availability of 

electrical energy (iii) of a quantity (iv) and at a price appropriate to the requirements of 

balanced economic development of the country. Italy maintained that the elimination of 

special import/export rights would obstruct performance of those tasks above. Italy 

further stated that if such rights were removed, most large consumers, established in 

northern Italian regions near the frontiers, would choose to purchase from foreign 

suppliers. ENEL would then face difficulty in equalizing distribution cost and this would 

raise the average cost. In effect, consumers who, either because of their low consumption 

or located in central and southern Italian regions where access to foreign suppliers is 

impossible or expensive have no alternative but to obtain their electricity supplies from 

ENEL at higher rate. This would ultimately affect the balanced economic development of 

Italy.  The Commission replied that such argumentation from Italian government does not 

in any way justify the reasoning that ENEL’s SGEI task would be obstructed. The Court 

was not satisfied with this conclusion, as the Commission emphasizes only the legal 

consideration, without applying it to the reality on the current case. The Court states that 

the Commission’s request that Italy should prove that “there are no other less restrictive 

means is available” is groundless. The less restrictive means would be, in the Court’s 

view, “hypothetical”.  Further, the Court refused to undertake in depth assessment that 

policies adopted by a Member State would be able to ensure the supply of electricity on 

its national territory which guaranteed the balanced economic development of the 

country. It stated that it was not in a position to consider whether by maintaining ENEL's 

 16



exclusive import and export rights, the Italian Republic has in fact gone further than was 

necessary to ensure SGEI task assigned to it, under economically acceptable conditions.  

Commission v Italy contained some important points. First, it clarifies that Article 86(2) 

can be used to restrict the free movement of goods. Second, “Obstruction of 

performance” could have a very broad meaning, from minimum management cost, 

availability of electrical energy, sufficient quantity and affordable price. Third, it is not 

necessary for a Member State to prove that there are no other less restrictive means 

available, so that it is left with no other option but to curtail trade. Such reasoning would 

be hypothetical in nature. Fourth, The Court refused in depth assessment on economic, 

financial and social policies and assessement as to whether  Italy has gone beyond what is 

required by enacting those policies. It also refused to adjudicate whether the maintenance 

of exclusive import and export by ENEL is beyond what is necessary. This refusal 

showed that when it comes to entrustment of SGEI and how the task could be obstructed 

Member States has more information compared to the Court and the Commission. SGEI 

has its subsidiarity nuances.   

 
3.5. Health: Firma Ambulanz Glöckner v Landkreis Südwestpfalz52 

 
Ambulanz Glöckner is a private firm that has been providing emergency ambulance 

service for years. Its license extension application was rejected by Landkreis 

Südwestpfalz as it had entrusted 2 medical aid organisations with ambulance service 

operation. These service is still under utilised and that Ambulanz Glöckner is involved in 

non-emergency services.  

 

Advicate General Jacobs in his opinion stated that the purpose of Article 86(2) is the 

effective provision of SGEI.53 The Court agreed, it distinguished the case from Corbeau, 

suggesting that in the current case there are two markets which are difficult to be 

                                                 

52Case C-475/99. Firma Ambulanz Glöckner v Landkreis Südwestpfalz. European Court reports 2001 
Page I-08089

53 Opinion of Advicate General Jacobs in Case C-475/99, para 188
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separated, namely a market for emergency ambulance service and a market for non 

emergency ambulance service. If private sector is allowed in that business, the Court said, 

they might pursue only the profitable part, hence leaving the non profitable part to the 

dominant undertaking. Through this scheme the undertaking’s economic viability is 

threatened.  

 

Thus, in Ambulanz Glöckner, the Court reiterates the role of SGEI. It however warned 

that the justification on the case may not be valid when the dominant undertaking is 

unable to satisfy market demand and knowing such facts prohibits private parties to 

participate. 

 
3.6. Postal: Corbeau 

 
Paul Corbeau runs a business of collecting letters from sender’s homes to be delivered to 

local area by the next morning. The business of collecting letters is actually the exclusive 

right of the Régie des Postes (Belgian post office).  The Court confirmed that this violates 

competition rule. However, Régie des Postes  is entrusted with SGEI. The Court finds 

that the task of an SGEI might require it to offset losses in the unprofitable sectors against 

profits in the more profitable sectors. It was held that restriction of competition is 

justified in order to ensure a condition of economic equilibrium.  

 

However, the Court reminded that if it is possible to dissassociate two services, for 

example services which call for certain additional services not offered by the traditional 

postal service such as collection from the senders' address, greater speed or reliability of 

distribution or the possibility of changing the destination in the course of transit, and that 

this dissociation does not jeoperdize the economic equilibrium of the undertaking, then 

abuse of dominant position is not justified. This case had two important elements. First, a 

cross subsidy for pricing (stamp-pricing) might be an acceptable excuse to exclude an 

undertaking from competition rule, if such is the task.54 Secondly, the economic 

equilibrium of the undertaking must be assessed.  “Economic equilibrium” was never 

                                                 
54 Case C-320/91. Judgment of the Court of 19 May 1993. - Criminal proceedings against Paul Corbeau. 
European Court reports 1993 Page I-02533, p.17 
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defined, and as the case was submitted out of a reference from national court, it was up to 

the national court to decide whether the economic equilibrium of the Régie des Postes is 

affected by Corbeau’s action.  

 
3.7. Transport 

3.7.1. Ahmed Saeed55  
 
Ahmed Saeed is a travel agent in Germany who concluded an agreement to cut tarriff 

prices for airplane, without the approval of the authority. The German competition law 

central brought the case to a local court, which then refer it to ECJ. On the reference 

question, the local court asks whether such approval scheme would be contrary to EC 

Competition Rule. The Court answered that although Article 85 and 86 (currently 81 and 

82) is not particularly addressed to Member State, Article 5 (currently article 10) obliges 

Mamber States to ensure the implementation of competition rule. This means that 

favouring certain agreement or concerted practices would be in violation of the Treaty.56 

It is however, the Court said, possible to restrain competition for SGEI reason. 

 

3.7.2. Air Inter v European Commission57 

 

Air Inter, the applicant, is a company incorporated under French law, whose business is 

in providing air transport. It contends that it reserved an exclusive right in providing air 

transport from money making routes, such as  Paris-Marseille and Paris-Toulouse, in 

order to cross subsidize the losses in other 28 unprofitable domestic routes. It added that 

under its agreement with the French Government, its role in providing air transport means 

taking the place of the French Government in developing regional air transport. It 

therefore contends that it had perfomed an SGEI function. By restricting the French 

Government in giving its exclusive rights (with respect to the routes above), Air Inter 

maintained that the Commission has violated Article 86(2).  

                                                 
55 Ahmed Saeed Flugreisen and Silver Line Reisebüro GmbH v Zentrale zur Bekämpfung unlauteren 
Wettbewerbs e.V. Case 66/86. European Court reports 1989 Page 00803
56 Weatherill, Stephen,  Cases and Materials on EU Law. Oxford: Oxford University Press, 2003. 
57 Case T-260/94. Air Inter SA v Commission of the European Communities. European Court reports 1997 
Page II-00997 
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According to the Commission, the interpretation of Article 86.2 must be anchored in  

Regulation No 2408/92, as Article 4 of the Regulation has given substance to the abstract 

terms of Article 86(2) in relation to air transport services within the Community. Article 

4 of Regulation No 2408/92 has weighed up the various interests involved. The Applicant 

meanwhile argued that Article 4 of the Regulation limits the broad scope of exclusion 

allowed under Article 86.2 of the Treaty. This, according to the Applicant, is a violation 

of the hierarchy of norms in secondary regulation, as the broader exception in Article 

86.2 should not be limited by lower regulation.  

 

The Court was of the opinion that as Article 86.2 permit derogation from Treaty rules, its 

elements, including “obstruction of performance” has to be interpreted strictly. The Court 

concluded that it is not sufficient that such performance to be simply hindered or made 

difficult. The Court said that the Applicant “…does not put a figure on the probable loss 

of revenue if other air carriers are allowed to compete with it on the two routes in 

question. Nor has it shown that that loss of income will be so great that it will be forced 

to abandon certain routes forming part of its network.” Thus, the Court was not 

convinced that the applicant’s performance of its task would be obstructed. It further said 

that the cross-subsidy system does not constitute “an aim in themselves, but were the 

means chosen” by French government. The Court stated that the Applicant has not argued 

that there was no appropriate alternative system in order to ensure the non profitable 

sector to be financed.  

 

Air Inter brought about several important issues. First is the relationship between Article 

86(2) and secondary regulation. It is possible that the interpretation of Article 86(2) 

would be affected by sectoral regulation or on the contrary that the sectoral regulation 

may infringe Article 86(2). Such must be considered on a case by case basis. Second is 

that the interpretation of ‘obstruction of performance’ under Article 86(2) has to be 

narrow: the Court considered that the claim that performance is simply hindered or made 

difficult is not adequate. Third, this case put an emphasis that for Member States, 

evidence of obstruction of performance is very important. Lastly, it is interesting that in 
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this case the Court criticizes the applicant for not arguing that the current contested 

measure was the only measure applicable. It could mean that the Court only requested the 

Applicant to make such assertion. However, it can also be interpreted that the Court put 

the burden to prove that “no other less restrictive means is availabe” to the Applicant. If 

what Court meant was the lattter, it is somewhat contrary to the Court’s position in Case 

C-158/94, Commission of the European Communities v Italian Republic (See above). 

 
3.8. Water: Navewa Anseau 
 

Navewa Anseau is a non-profit association of water companies in Belgium which issued 

a conformity label certifying that washing machines and dishwasher issued in the Belgian 

market have complied with water company’s general requirement. Navewa entered into 

agreement with several parties with a clause that all conformity label has to be distributed 

solely by CEG (a non profit association of companies in the field of electrical appliances 

in Belgium), after purchasing it from Navewa-ANSEAU. It is stipulated there that only 

signatories of the agreement may obtain the label. Other parties may accede to the 

agreement insofar as they are also sole manufacturer or importer of the appliances. It is 

this provision that is challenged before the Commission, as it is allegedly to be in breach 

of Article 81. The respondent claimed that Article 81 of the EC Treaty should be 

excluded from this agreement as ANSEAU is an association set up by public authorities 

in securing regular water supply to the public. Application of competition rules, the 

respondent contends, would obstruct Navewa members in performing its task.  

The Commission was of the position that it is not sufficient to establish that a compliance 

with treaty rules will make a particular task to be more complicated. It further stresses 

that exclusion from treaty rule would be possible “…only in the event that the 

undertaking concerned has no other technically and economically feasible means of 

performing its particular task”. It continued that the requirement of “sole importers” in 

the agreement was not necessary to enable the companies which are members of 

ANSEAU to perform the task assigned to them (in this case, delivering safe water 

supply). The Commission concluded that the task of ANSEAU members (in delivering 

safe water) will not obstructed by making it possible for importers other than sole 

importers to obtain labels directly from ANSEAU.  What is most important from this 
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case was that the Commission was not satisfied by ANSEAU’s reasoning that its task 

would be obstructed if competition rule was applied, without demonstrating the 

obstruction further through concrete example. It is also important to note that the 

Commission stresses that an exemption is possible if the undertaking concerned has no 

other technically and economically feasible means in performing its task.   

3.9. Conclusions from case law 
3.9.1. Sequential evaluation of the elements of Article 86(2)   

In the cases above, elements of Article 86(2) are decided sequentially by the tribunals. 

First, an allegation on the breach of treaty rule is made. Secondly, the alleged party will 

attempt to prove that they have been entrusted with SGEI task by the state. This is done 

mostly by submitting to the tribunal a specific law enacted by the state containing an 

entrustment of a certain task. However, the existence of an SGEI can also be proven 

without an explicit law, if it appears from practices that the undertaking in question was 

in fact performing certain basic services. In several cases, ECJ rejected the existence of 

SGEI entrustment (appeared for example in Züchner v Bayerische Vereinsbank and Job 

Centre).  Thirdly, the party allegedly in breach of EC Treaty will attempt to argue that 

imposition of Treaty rules, either that be competition or free movement of goods rules, 

will obstruct the performance of their SGEI Task. Fourth, if obstruction exists, in cases 

involving Commisson v Member States in the ECJ, the Commission may argue that the 

contested measure is not the least restrictive means. This may require the Commission to 

list the possible alternatives other than the currently contested measure, which is least 

restrictive to trade or competition. And fifth, after all the assessment above, the Court 

will evaluate if the measure would be consistent with Community’s interest with respect 

to the development of trade.  

3.9.2. burden of proof 

The burden of proof will depend on how the case was submitted. If the case was 

examined by the Commission, then the respondent will have to answer every question 

submitted to it by the Commission.  
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When the case is brought up to the ECJ, a dominant or undertaking granted with 

exclusive rights will defend itself from allegation of a breach of competition or free 

movement rules. The existence of a breach of EC rules should be proven by the party 

proposing the allegation. This could be either the Commission (Commission v the 

Netherlands or Commission v Italian Republic) or a private party or regional government, 

if the case was a result of a preliminary ruling (Ambulanz Glöckner, Corbeau, Höfner). 

Existence of an SGEI and argumentation that a particular task would be obstructed if EC 

Treaty rules are applied should be demonstrated by the undertaking or Member State 

whose measure is contested.  

If the case is brought up before it based on preliminary ruling, The Court will only give 

corridors and tendencies but then return the issue on the existence of SGEI and 

obstruction of performance to national courts. This is an implication of the subsidiarity 

aspect in SGEI. If the case was not submitted based on preliminary ruling, the Court may 

decide on the issue of both SGEI and obstruction of performance. The party whose 

measure is contested will have the greater benefit in demonstrating that obstruction of 

performance exists, compared to its opponent. This is because it has all necessary 

infromation and access required in establishing such claim.  

Although the party whose measure is contested have a more advantage, proving the 

existence of an obstruction of performance of a particular task itself is difficult as it may 

involve economic and other technical analysis. In Air Inter for example, the Court 

demanded that Air Inter submit before it the figures on the probable loss of revenue if 

competition rules are to be applied. Air Inter failed to do so and the Court was not 

satisfied by its argumentation. Assuming that Air Inter successful, it may still have to 

demonstrate to the Court on how those losses indicates the obstruction of performance. 

The Court in Air Inter had stated that it is not sufficent that the performance is simply 

hindered or made difficult. In Navewa, the Commission stressed that it would not accept 

the argument that due to imposition of competition rule, a task would be more 

complicated. From these two cases, we can see that tribunals will not accept a simple 

impediment in the undertaking’s performance as an excuse in escaping treaty rules. 

However, the Court did stated in Commission v Netherland that the alleged party is not 
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required to demonstrate that the survivability of the undertaking itself is threatened. So, 

the margin of the burden of proof with regard to obstruction of performance may exist 

somewhere between “more than just a simple hindrance” but “not to the extent of 

threatening survivability”.   

If an obstruction is acknowledged, in turn, the Commission may argue that the contested 

measure was not the least restrictive means. In Commission v the Netherlands, the Court 

said that it is not necessary for the Member State to prove positively that no other less 

restrictive means is available. Thus, as the Commission alleged that other less restrictive 

means could be available, the Commission may be required to lists the possible 

alternatives other than the currently contested measure, which is least restrictive to trade 

or competition. The Court may then go further and asks the Commission if those “least 

restrictive means” it had proposed would still enable the undertaking to perform its SGEI 

task (See Commission v Netherlands). This is of course difficult for the Commission, as 

it may have no clue on the internal condition of the undertaking, its business approach 

and the condition of the national market.   

3.9.3. Types of “obstruction of performance” 

There are two types of “obstruction of performance” arguments (i) technical or natural 

causes and (ii) purely economical.  

An obstruction of performance can be triggered exclusively due to natural causes, such as 

technical or environmental reasons. A network industry such as electricity for example is 

entrusted to a certain extent with an obligation to adhere environmental regulations. Thus, 

the reasoning in rejecting the application of competition and other treaty rules can also be 

of non economical nature. The ECJ has mentioned the possibility of including the task 

toward environment as a part of SGEI task in Almelo. This type of obstruction was also 

argued – unsuccesfully – in Navewa Anseau. Along with this line of reasoning is the 

issue of third party access in network industries. In electricity, the reason for refusing 

access to transmission network is overcapacity. In the water sector, the reason for 
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refusing network access would be pressure. The next chapters will elaborate more 

examples of this type of obstruction of performance. 

Almost all of the cases discussed in this chapter concerns obstruction of performance 

which are economical in nature. Commission v Netherlands’s issue was in giving 

electricity tarrifs in a ‘socially responsible manner’. Corbeau was about reaching the 

condition of economic equilibrium. Air Inter was about affordable air tarrif. Magill also 

mentioned about financial sustainability. Italian Republic also concerned affordable 

electricity tarrifs. These type of cases usually deals with the issue of cross subsidy. In a 

network industry with natural monopoly or in other indsutry which involve a high sunk 

cost and high entrant cost, the undertaking often used profitable sectors in order to 

compensate the losses in unprofitable sectors. Opening the market to new entrant could 

be risky because the new entrant’s interest would be exclusively in making profit. It will 

only develop its business in the profitable sector, leaving the unprofitable sector 

untouched. The old player will be faced with difficulty of cross subsidizing the 

unprofitable sectors if it has to compete with the new entrants. Therefore, the issue on 

this type of cases would be whether opening the market to new entrant threatened the 

undertaking’s task in enabling subsidy in the unprofitable sectors. From one point of 

view, opening the market to new entrant will always be risky. In other words, there will 

always be a party who would sustain losses. The issue is to what extent would the Court 

allowed the losses to occur. This question is not purely legal, but economical.  

 
4. Interpretation method for Article 86(2) 

 
4.1.Direct application 

 
The question whether article 86(2) is automatically applicable has been the subject of 

debate during the past. There are two different interpretations: the first argued that Article 

86(2) is directly applicable, with the consequences that national governments and courts 

would be able to apply it directly while the second is of the opinion that Article 86(2) 
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should be applicable only through the Commission’s permission as supervised by the 

ECJ.58 The tendency however has shifted towards the former. 

 

In Hafen von Mertert (1971), the ECJ decided that Article 86(2) at that time do not create 

individual rights which national courts can protect.59 The application of Article 86(2) said 

ECJ, involves the appraisal of a particular task entrusted to the undertaking and on the 

other hand, the community´s interest. This was affirmed in another decision in 1983.60 In 

Case 41/83 (British Telecom), the Court even explicitly stated that application of Article 

86(2) is not left to the discretion of the Member State. The Court was of the view that the 

application of the article must be conducted by the Commission. Member States has the 

right to appeal to the Court if the Commission conducted a breach of Article 86(2).61 

However, in its subsequent decisions in Ahmed Saeed, ERT, Corbeau and Almelo, the 

Court confirmed that Article 86(2) is directly applicable to Member States. As 

emphasized by Döhms, direct applicability does not mean that Member States has 

unlimited freedom in interpreting Article 86(2), the elements of Article 86(2) has to be 

strictly interpreted.62  

 

4.2.Relationship with other articles 

4.2.1. Relationship with Article 16 

Article 16 becomes relevant as it mentioned “Services of General Economic Interest”. 

This article was inserted through the Treaty of Amsterdam as a result of a process of an 

evolution of public service notion under EC Law. Article 16 is said to be an embodiment 

of the concept of European citizenship63, a concept which places individuals equally with 

                                                 
58 Dohms, Christian Rüdiger. Die Bedeutung des Art.86 n.F. (=Art.90 a.F.) EGV für die 
wettbewerbsrelevanten Vorschriften des EG-Vertrags. Freie Univ., Diss., 2001--Berlin, 2001. p 211 
59 Case 10-71 Ministère public luxembourgeois v Madeleine Muller, Veuve J.P. Hein and others, European 
Court reports 1971 Page 00723 
60  Case 172/82. Syndicat national des fabricants raffineurs d'huile de graissage and others v Groupement 
d'intérêt économique "Inter-Huiles" and others. 
European Court reports 1983 Page 00555 
61 Case 41/83. Italian Republic v Commission of the European Communities.   European Court reports 
1985 Page 00873 
62 Dohms, p 217 
63 Prosser, Tony. Services of General Economic Interest in Community Law: From Single Market to 
Citizenship Rights. “Lecture” seminariale tenuta dal prof. Tony Prosser il 15 dicembre 2003 presso il 
Dipartimento di Diritto dell’Economia. http://ecoservr.eco.uniroma1.it/pdf/Rome_lecture_Dece03.pdf  
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other subjects, rather than in terms of its ability to bid in the marketplace.64 Article 16 is 

said to lay a public service maxim on the EC Treaty, which has to be taken into account 

in interpreting Article 86(2).65 Its practical usage however, is difficult to be argued. 

 

Tony prosser quoting Ross offered three possible interpretation of Article 16, in its 

relation with Article 86(2). 66 The first is that Article 16 makes no legal difference and 

that it is merely a political gloss. This interpretation was rejected on the ground that it 

cannot represent the intention of the Member States involved. The second is that it 

enlarges the competence of the Member States in relation to SGEI. This is also rejected 

as he considers Article 16 as an embodiment of public service values in the Treaty. The 

third, of which Ross advocated was that Article 16 is not merely a derogation of treaty 

rules but places obligation to Member States and the Community to take care SGEI. The 

third interpretation does not appear to serve legal practicalities. Article 16 of the Treaty 

has no operational purpose because it cannot be used as a basis of secondary legislation 

nor can it be directly applied.67  

 

It is seemed possible that Article 16 laid an emphasis on the obligation of the Member 

States and the Community to honor  SGEI.68 Opening up markets has to be conducted 

carefully with – in Stiglitz terms -- the proper sequencing and pacing.69 This is because a 

sudden opening of the market may have high social and environmental costs. The writer 

is of the opinion that the relationship between Article 86(2) and Article 16 is better 

                                                 
64 Gromnicka, Ewa. ‘Services of general economic interest – from application of competition rules to 
Europeanisation of public services’ Paper presented at the Conference ‘The Treaty of Rome – a golden 
anniversary – 50years on?, Warsaw 9th-10th of 
March 2007 
 
65 Löwenberg, Fabian. Service public und öffentliche Dienstleistungen in Europa ein Beitrag zu Art. 16 des 
EG-Vertrages. Berliner juristische Universita ̈tsschriften, Bd. 18. Berlin: Berlin Verlag A. Spitz, 2001. p 
304 
66 Prosser, Tony. The Limits of Competition Law. P.160 
67 Linder, Christian. Daseinsvorsorge in der Verfassungsordnung der Europa ̈ischen Union Prima ̈rrechtliche 
Grundzüge eines Rechts der Dienste von allgemeinem wirtschaftlichem Interesse. Frankfurt am Main: Peter 
Lang, 2004. p 221 
68 On the justitiability of Article 16, Member State can sue the Commission under Article 230(4) for failing 
to pay attention to SGEI under Article 16. See Löwenberg, Fabian, above at p 308. It is however difficult 
maintain to what extent would lack of attention can amount to infringement of EC Treaty 
69 Stiglitz, Joseph E. Globalization and Its Discontents. New York: W. W. Norton, 2002. 
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interpreted through this point of view, as it seeks to align public service interest with 

competitive market: liberalisation can facilitates the realization of public services 

norms.70

4.2.2. Relationship with Article 5 (Subsidiarity in SGEI) 

 

SGEI has subsidiarity aspects. This means that there is no clear-cut agreement on the 

definition of SGEI. SGEI has to be interpreted in light of each national interest. Each 

Member States knows the condition of its own market and prescribes its policies. 

Therefore, what is recognized as an SGEI in one country may not always be recognized 

as SGEI in another country. As has been discusses in the previous chapter, the ECJ in 

cases involving preliminary rulings has often avoided in determining whether a certain 

undertaking is an SGEI or not and leave the national court to decide.  

 

It can thus be concluded that as a rule of interpretation, any parties to the proceeding, 

including the Commission, must interpret SGEI in light of each Member State’s needs 

and interest. 

 

4.2.3. Relationship with Articles 28 and 29 

The polemic as to whether Article 86(2) can be used against the free movement of goods 

was resolved in Commission v Italian Republic.71 It is evident from this case that Article 

86(2) can be applied as a general derogation against treaty rules, outside competition 

rules. It would be interesting to note that an undertaking granted with SGEI may have 

two grounds to reject the application of treaty rule, namely through Article 30 and Article 

86(2).  

4.3. Relationship with secondary law 

 

                                                 
70 Héritier Adrianne. Market integration and social cohesion: the politics of public services in European 
regulation. Journal of European Public Policy, Volume 8, Number 5, 1 October 2001 , pp. 825-852(28) 
 
71 Case C-158/94 
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The interpretation of Article 86(2) may be affected by the enactment of sectoral 

regulation through secondary community laws. The main question would be whether 

sectoral regulations narrow the possibilities to derogate from competition law or on the 

contrary, added the possibility to derogate.  

 

4.3.1. electricity 

In the electricity sector, Directive 96/92/EC72 added obligations in granting Third Party 

Access, for example by obligating network owner to (i) respond to requests and/or to 

negotiate in good faith, (ii) not to discriminate between system users with regards to 

terms, conditions and allocation of capacity and (iii) to avoid any abuse of dominant 

position. The third duty reminded us of Article 82 but the first and second is rather 

specific. Thus, enactment of secondary laws in the electricity sector means that Member 

States will have to face two obligations: the general prohibition of abuse of dominant 

position in Article 82 and specific obligations under Directive 96/92/EC. What about 

derogations? Does secondary law means limiting the room for manouvre? A Palasthy73 

listed down several grounds for derogations under Directive 96/92/EC, namely: (i) lack 

of agreement between supplier and distributor, etc, (ii) lack of capacity, (iii) non elligible 

customers (that is too say, if the customer are too small), (iv) reciprocity clause (Member 

States with lower liberalisation may be excluded from entering market), (v) public 

service obligations, (vi) regime for stranded cost74 and (viii) sudden crisis. These grounds 

could be interpreted either as the only possible excuses permitted to perform 

derogation75, or only in listing examples where derogations may be permitted. If the 

                                                 
72 Official Journal L 027 , 30/01/1997 p. 0020 - 0029 

73 Palasthy, A. “Third Party Access (TPA) in the Electricity Sector: EC Competition Law and Sector-
Specific Regulation Journal of Energy & Natural Resources Law 2002, pp. 2-39 
 
74 Stranded cost exist when customers of one utility leave that utility for other supplier, thereby leaving the 
incumbent with debts for their assets (plants, generators, equipmnents) and obligations (duty to pay power 
purchase contracts, etc), as they are no longer required. See Brennan, Timothy and James Boyd. Stranded 
Costs, Takings, and the Law and Economics of  Implicit Contracts. Discussion Paper 97-02, available at  
http://www.rff.org/documents/RFF-DP-97-02.pdf  
75 Butters, Beate. Vertragsgerechtigkeit in der öffentlichen Versorgungswirtschaft zur Anwendbarkeit der 
Richtlinie 93/13/EWG über missbräuchliche Klauseln in Verbraucherverträgen auf öffentliche 
Versorgungsbedingungen. München: C.H. Beck, 2003. p45 
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former is taken, then excuses outside those listed grounds would constitute a breach of 

the Directive. On the other hand, if the later is taken, Article 86(2) remained as a general 

escape clause.  

 

The writer tends to adopt the latter approach. Directive 96/92/EC can even be interpreted 

as permitting more justification to derogate from competition rule, although not entirely 

for public service reason but to foster competition. This appears through the exemptions 

granted in point iv, which was adopted in order to pursue Member States in opening their 

market. Meanwhile, exemptions in point ii, v and viii would appear to be in line with the 

“obstruction of performance” provision in Article 86(2).  

 

4.3.2. gas 

In the gas sector, the approach is not much different. Directive 2003/55/EC76 concerning 

common rules of the internal market in natural gas also listed down several grounds to 

refuse third party access. Article 21(1) stated that third party access can be refused due to 

(i) lack of capacity or (ii) public service obligations. Article 26 allowed Member States to 

take temporary measures, which supposedly may include a suspension of third party 

access. Third Party Access can also be derogated for network enhancement purposes. In 

order to create an interconnected community gas market, network owner may be required 

to invest so that its capacity can be enhanced.77 Temporary suspension of the third party 

access may thus be granted under this reason.78 Corresponding to Article 21 above, 

public service obligations is guaranteed under Article 3 of the Directive, which, in 

principle echoed Article 86(2) EC Treaty. Member States may, according to Article 3(2), 

imposed public service obligations which may relate to security, including security of 

supply, regularity, quality and price of supplies, and environmental protection, including 

energy efficiency and climate protection.  

 
                                                 
76 Directive 2003/55/EC concerning common rules of the internal market in natural gas and repealing 
Directive 98/30/EC, OJ L 176, 15.7.2003, p. 57 
 
77 See Security of EU Gas Supply, COM(1999) 571 final; Green Paper: Towards a European strategy for 
the security of energy supply, COM(2000) 769 final, at 70; and COM(2001) 775 final, at 12, 15, and 21. 
 
78 Article 22 of Directive 2003/55/EC 
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K B Moen illustrated how this is implemented in practice.79 Third party access to storage 

facilities could be rejected if it were meant to ensure supply security during high demand 

period such as the winter time, which require reserved volume of the storage facilities. In 

addition, during the summer, pipeline access could be rejected or reduced if it is used as a 

transmission to fill storage tanks. Another example which involves long term supply 

security would be granting priority to the pipelines from an alternative source. A 

diversification of gas resources (not only from Russia but also other sources for example, 

in Germany’s case) might be required for long term supply security, and this may have to 

be done by discriminating one of the suppliers through the suspension of third party 

access.  

 

In a note issued by DG Energy, it is stated that exceptions provided by various Directives 

and Regulations in electricity and gas sectors “…does not give an exemption of any type 

from competition law and the possibility of intervention from competition authorities 

including the Commision wall always exist.”80 An a contrario argument would be that 

the exemption provided by Article 86(2) cannot be narrowed through secondary laws.81 

The list of possible exemptions provided in the Directives or Regulations are therefore 

not exclusive. Further exemptions could be permitted insofar as the elements of Article 

86(2) (see below) can be proven.    

 

4.4.Narrow interpretation of the elements of Article 86(2) 

 

As Article 86(2) is a derogation from competition and general treaty rules, its elements 

must be narrowly interpreted. There are three elements that has to be narrowly 

interpreted, namely the term “entrusted”, “Services of General Economic Interest or 

revenue producing monopoly” and “obstruction of performance, in law or in fact”.  

 
                                                 
79 Ketil Bøe Moen, The Gas Directive: Third party transportation rights - But to what pipeline volumes? 
2003 Journal of Energy and Natural Resources Law, Volume 21-1. 
80 DG Energy and Transport, „Exemptions from certain provisions of the Third Party Access Regime“, 
available at 
ec.europa.eu/energy/electricity/legislation/doc/notes_for_implementation_2004/exemptions_tpa_en.pdf  
81 The secondary law can thus be challenged for annulment, if it limits the scope of Article 86(2). See 
Butters, Beate. Above at p 45
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4.4.1. “Undertakings entrusted with the operation of….”  
 

Entrustment can be proven through an act of state, either by legislative or administrative 

means. The act of state must obligate the undertaking to bring its service in a specific 

manner.82 Therefore, the source of the entrustment in public law had to be demonstrated.  

In Almelo, a non exclusive concession governed by public law is regarded as a form of 

entrustment from the state.83  

 
4.4.2. Services of General Economic Interest or revenue producing 

monopoly 
 

SGEI is mentioned in Article 16 of the EC Treaty, Article 86 of the EC Treaty, Article 36 

of the Charter of Fundamental Rights, and Article III-122 of the Constitution Treaty.  

 

The Commission in its Communication on January 19th, 2001 defined SGEI as covering 

both market and non market service and any public service obligation irrespective of 

whether they are profit making or not, so long as they have an economic nature.84 Public 

service such as education, social security and matters of vital national interest is 

exempted as they have no economic nature.85 This is what differentiates Services of 

General Economic Interest with Services of General Interest (SGI). SGI is a broader 

concept than SGEI. The Commission thus tends to equates non market services such as 

education only as an SGI, but not SGEI.86 Non market/non economic activities falls 

outside the scope of competition law and EC free movements. The term services of 

general economic interest is elaborated in a Green Paper, which includes not only big 

network industries such as transport, postal services, energy and communications but also 

any other economic activity subject to public service obligations.”87  

                                                 
82 Böhnmann, Kirsten. p. 134 
 
83 Case C-393/92 para.47 
84 [2001] OJ C17/4:4 CMLR 882 
85 Communication from the Commission: Services of General Interèst in Europe, OJ 1996 C281/3. 
86 Markus Krajewski, Background paper on a legal framework for services of general (economic) interest. P 
8. http://www.epsu.org/a/3016 accessed on Feb 02, 2008 
87 Commission Green Paper of 21 May 2003 on services of general interest [COM(2003) 270 final -Official 
Journal C 76 of 25.03.2004]. 
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The Green Paper refused to define SGEI, but listed down several characteristics owned 

by SGEI, namely a universal service, continuity, quality of service, affordability and user 

and consumer protection.88 As discussed previously, SGEI is a dynamic concept which 

differs from one Member State to the other. It does not necessarily means however, that 

the interpretation should be as broad as possible. The ECJ might use the characteristics as 

laid down in the Green Paper to narrow the possibilities of an undertaking to be regarded 

as an SGEI.  

 
4.4.3. Obstruction of performance, in law or in fact, of a particular task  
 

The wordings used on Article 86 (2) of the Treaty is “….in so far as the application of 

such rules does not obstruct the performance, in law or in fact, of the particular tasks 

assigned to them. This condition is imposed to Member State as their burden of proof. 

Thus, Member State, if they sought this exclusion, will have to prove that the application 

of competition and other general treaty rules will conflict the particular task assigned to 

the undertaking. A particular task signifies that a discussion on obstruction of 

performance refers to a specific case. This is because an undertaking may be involved in 

both SGEI or non SGEI (purely profit-oriented) activities. A plea of obstruction of 

performance is justified insofar as it is related to a specific task. Obstruction of 

performance could be hypothetical, in the sense that its actual obstruction might not yet 

occurred by the time the case is submitted to the Court. Thus, it is actually the 

“likelihood” of performance that is demonstrated by the Member States.89 The burden to 

prove that a particular task will be obstructed may depend on how much is that 

particular task valued by the Court.  

 

4.5.Necessity and proportionality 
 

One of the central issues in ‘obstruction of performance’ is as to whether it is sufficent 

that the application of competition rule renders the undertaking difficult in performing its 

task, or whether it must be indespensible for the undertaking’s functioning towards a 

                                                 
88 See also European Parliament resolution on the Green Paper on services of general interest (COM(2003) 
270 – 2003/2152(INI)), P5_TA(2004)0018 para.20 
89 Linder, Christian. See Above. At p. 226 
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particular task? The Commission seemed to prefer that exclusion from Treaty rules 

should be possible when the undertaking concerned has no other technically and 

economically feasible means of performing its particular task.90  It is to be noted that it is 

not necessary for the undertaking’s survivability to be threatened. Necessity here is 

applied in its relation to the fulfillment of a particular task.  

 

The measure --by which the exemption is carried out --must also be proportional to 

achieve its SGEI goal. If there are means which are less restrictive of trade but is still 

applicable in achieving the undertaking’s task, then such measure shall be opted. In the 

electricity sector, stranded cost is an excuse to derogate from third party access (see 

above). A means less restrictive to stranded cost is state aid.   

 

Another example occurred in the postal sector. In C-340/9991 the ECJ agreed that Article 

86(2) has to be restrictively interpreted. In a preliminary ruling proceeding referred to it 

by Genoa Civil Court, it affirmed the request of Italian authorities so that TNT Traco 

SpA, a private company in the business of express mail delivery, to pay a certain amount 

of postal dues. Poste Italiane, the dominant undertaking, argued that it is entrusted by 

SGEI and that it must offset the losses in unprofitable sectors through the sale of postal 

duties in the profitable sectors. The court affirmed that a certain amount of postal dues 

has to be paid by TNT Traco, to the extent that it may offsett the losses sustained by 

Poste Italiene in the unprofitable sectors. The Court stated that Article 86(2) of the Treaty 

does not allow the total proceeds from postal dues to exceed the amount necessary to 

offset any losses which may be incurred in the operation of the universal postal service 

by the undertaking responsible.92

 

The reasoning implied on the case above is that a payment of postal dues, to the extent of 

offsetting the SGEI task, would be proportional and is less restrictive compared to for 

                                                 

90 Commission Decision of 17 December 1981 relating to a proceeding under Article 85 of the ETreaty 
(IV/29.995 - NAVEWA-ANSEAU)  OJ L 167, 15.6.1982, p. 39–52

91 C-340/99. TNT Traco SpA v Poste Italiane SpA and Others.  European Court reports 2001 Page I-04109
92 C-340/99, See above para 57 
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example, entirely forbidding competition. In third party access in gas sector, it has been 

suggested that reduction of transport tarrifs (for the undertaking performing SGEI task) 

and reservation of certain capacity would be less restrictive compared to, for example, a 

general prohibition of third party access.93 Another manifestation of the proportionality 

principle is the requirement to take into account (i) expected costs of the projects as well 

as the revenues over time, (ii) expected return on investment, (iii) foreseen amortisation 

period and (iv) cost of capital assumptions when exemption from third party access 

obligation is granted for investment purpose.94  

 

4.6.Weighing the community’s interest 

The second sentence of Article 86(2) stated that “The development of trade must not be 

affected to such an extent as would be contrary to the interests of the Community”. 

Therefore, after all the tests above, the Court must weigh between the measure and the 

Community’s interest. The Community’s interest is manifested as the goals of the 

Community, which is embodied in Articles ,2,3,4 and 16, as well as secondary laws. 

There is no hierarchy of goals under the EC Treaty, so it is not known if one goal has to 

be prioritized compared to another.95 A possible implementation of this Article would be 

if the case concerns the exportation of basic materials which is meaningful for EC 

Member State.  

  

5. Scenarios for ‘Obstruction of performance’ in the water sector 
 

5.1.Water and sewerage services as a Services of General Economic Interest 
 
The Green Paper explained that SGEI has common set of obligations such as universal 

service, continuity, quality of service, affordability and user and consumer protection. 

These commons characteristic is not a determinant in deciding whether an undertaking is 

SGEI or not, but merely as a clue.96 Member States are also free in determining the form 

                                                 
93 Ketil Bøe Moen, See above p 34 
94 DG Energy and Transport, „Exemptions from certain provisions of the Third Party Access Regime, see 
above. This is comparable to ECJ Decision on C-340/99 (Posta Italiane) 
95 Linder, Christian. See above, at p. 232 
96 Green Paper on SGEI, page 16 
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of organisation of SGEI.97 Water provision fits the characterization of SGEI listed down 

on the green paper above. The Green Paper acknowledges that water services are not yet 

a subject of comprehensive regulatory regime at the community level.98 According to the 

subsidiarity principle, it is the Member States themseves that should decide which 

services is to be categorized as an SGEI, with the condition that competition and general 

treaty rules must be obeyed.99

 
5.2.Type of competitions 

 
There are two major types of water privatisations. The British model privatizes the whole 

water and sewerage infrastructure.100 Meanwhile, the French Model used concession with 

private parties, while the incumbent retains ownership of the infrastructure. Both types of 

privatisation may involve the two types of competitions, “for” the market and “in” the 

market. 

 

This chapter will discuss two possible forms of competition, “for” the market and “in” 

the market and how the rules are applied to these types of competition. Competition for 

the market means the contest of winning special position to provide goods and services, 

conducted by the government through competitive tenders. Competition in the market is 

the normal competition between market players in providing more efficient goods and 

services.  

 
5.3.Competition “for” the market 

 
In worldwide practice, the concession model has several variants, such as BOT, BOO, 

ROT, BOOT, service contract, management contract, lease, divestiture, etc.101 It is to be 

noted however, that the EU is neutral with respect to the regulation of ownership.102  

                                                 
97 Green Paper on SGEI, page 23 para. 79 
98 Green Paper on SGEI, page 10 
99 Green Paper on SGEI, page 9 para. 31 
100 Van den Berg, Caroline. “Water Privatization and Regulation in England and Wales”. Note 115, Public 
Policy for the Private Sector. The World Bank Group, May 1997 
 
101 PPIAF, Approaches to Private Participation in Water Services, A Toolkit 162 (Washington, DC, 
USA:The International Bank for Reconstruction and Development/The World Bank) 2006 
102 Art 295, Treaty 
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Concession markets are restricted with respect to time and materials. Local authorities 

conducted a tender and the best bidder will be awarded with a contract. The financial 

mechanism depends on the project structure. Sometimes the local authority is positioned 

as a purchaser (in which it pays the volume of water sold by the company), and the 

company gets the margin as a profit. Sometimes a profit-sharing mechanism is applied, in 

which the investor gets a fee.103  

 

Competition “for” the market in water sector can be categorized as an act of granting 

exclusive rights. Concession can also mean an entrustment to private parties of an 

essential facility, for example, a water network and therefore can be considered as an act 

of establishing dominant position.104 However, the pricing imposed by local authorities 

towards the bidders may potentially infringe EC Law, if it is unfair. The ECJ had decided 

in Bodson that charging unfair prices in tender is incompatible with Art 82 of the ECT.105 

It said that public authorities shall not either enact or maintain in force any "measure" 

contrary to the rules of the Treaty or “…assist undertakings holding concessions to 

charge unfair prices by imposing such prices as a condition for concluding a contract for 

a concession.” The Green Paper follows the Bodson interpretation and suggests that 

Concessions must follow either the Procurement Directive (Directive 93/37/EEC ) and if 

it doesn’t fit in the Directive, it must obey rules and principles of the Treaty of equal 

treatment, transparency, proportionality, mutual recognition and protection of 

individual’s rights.106

 

As Tony Prosser argued, although Member States have the right to define ownership, it is 

controversial as to whether competitive tendering would be obligatory in all 

                                                 
103 Piere Guislain and Michel Kerf. Concessions, ”The Way to Privatize Infrastructure Monopolies”. Public 
Policy for The Private Sector. Note No.59. The World Bank, October 1995 
104 Nevertheless, having a dominant position is not in itself a violation of treaty rules. Violation occurs 
when the undertaking abused it dominant position. Corbeau, para. 11 

105 Judgment of the Court (Sixth Chamber) of 4 May 1988. Corinne Bodson v SA Pompes funèbres des 
régions libérées. Case 30/87.   European Court reports 1988 Page 02479]

106 Green Paper on SGEI, p. 24 para.81 
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conditions.107 Tendering process may not be desireable when it involves high transaction 

cost (the review, bidding and negotiation process takes times and money) and the 

provision of water services might also be interrupted due to these delays. Also, tendering 

process might trigger a race to the bottom which compensates quality and quantity of a 

service. Taking Commission v. Netherlands, I think it is possible to prove that tendering 

process – in specific circumstances -- may ‘obstruct the performance’ of a water 

undertaking. If, no matter how small, service continutity is obstructed, it should be 

possible to exclude water services from competitive tendering.  

 

When Member States decided to open tender to improve its water network, the next 

question is whether the length of the tender would be compatible with EC Treaty. In 

infrastructure project, oftentimes the parties are involved in a long term contract in order 

to build large infrastructure network. In the electricity sector, long term contracts by a 

transmission system operators and a company may be compatible with the EC Treaty in 

some conditions. For example, a contract between a Transmission System Sperator and 

an undertaking in lying down submarine cables to connect between islands for the first 

time would be acceptable since it may foster competition. As the length of contract would 

of course be problematic, it must therefore take into account a proper return of 

investment.108 In some cases, the Commission requested parties to modify their long term 

contracts, in terms of capacity and duration. There was an example where the capacity 

was modified into 50% lesser and the duration was modified into less than 6 years.109 In 

Scottish Nuclear, at the instigation of the Commission, the formerly 30 year period of 

contract was reduced into 15 years.110

 

5.4.Competition “in” the market 
 

                                                 
107 Tony Prosser p.149 
108 ENS v Commission, (1998) 
109 Albers, Michael. Competition Law Issues Arising form the Liberalization Process in Geradin, Damien. 
The Liberalization of Electricity and Natural Gas in the European Union. European monographs, 27. The 
Hague: Kluwer Law International, 2001. 
110 Commission Decision 91/329/EEC of 30 April 1991 relating to a proceeding under Article 85 of the 
EEC Treaty, Scottish Nuclear, Nuclear Energy Agreement 
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Competition “in” the market, in the water sector is obtained through unbundling 

important elements of water and sewerage provisions. It is not yet conclusive as to 

whether unbundling can really promote efficiencies. There are several studies indicating 

that some segregation of water installations is possible. However, due to natural 

monopoly, not every element of water provision can be suscepted to competition. Some 

main network will remain bundled.  

 

5.4.1. Horizontal and vertical restraints 
 

5.4.1.1.Horizontal restraint  
 

It is possible for water companies to conduct a cross-border supply due to customer’s 

demand. Cross border supply means that the customer at a particular area, usually located 

in the border of a region, requested a company from another region to supply his area.111 

The cost can be negotiated between the parties. The competition here may exist between 

the water companies existing in and outside the border and as a consequence customer 

can have more choices and lower prices. Cross-border supply however, may not be 

possible due to the existence of demarcation agreements between water companies at 

different regions. Through a demarcation agreement, it will be possible that water 

companies refuses to grant the request of a customer to supply water, as that particular 

market is reserved for its competitor under the agreement. Such demarcation agreement 

may be incompatible with Article 81 1 (b) and/or (c) of the Treaty. An EC guideline on 

horizontal agreements specify that agreements which “fix(es) the prices for market 

supplies of the parties, limit output or share markets or customer groups have the object 

of restricting competition” and is categorized as almost always fall under Article 81 (1)” 

of the Treaty.112

 

Another form of horizontal restrains which may not be compatible with Article 81 (1) is 

price fixing agreements between water supplier and retailer. It is rather difficult to argue 

using ‘obstruction of performance’ in cases involving horizontal restraints. It is possible 
                                                 
111Fletcher, Philip. “The future agenda of competition in water”, Ofwat, retrived on Sept 10th 2007 from 
http://www.ofwat.gov.uk/aptrix/ofwat/publish.nsf/Content/economistconference091000  
112 Europeaan Comission. Guidelines on the applicability of Article 81 of the Treaty to horizontal 
cooperation agreements, Official Journal C 003 , 06/01/2001 P. 0002 – 0030, para. 47 
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that a water undertaking argue, that for the sake of supply security, it needs to conduct 

some horizontal restraints, for example by fixing prices among companies or concluding 

a demarcation agreement. Altough the undertaking can successfully argued that its 

economic equilibrium is jeoperdized if it does not create a horizontal restrain, it still does 

not justify an exclusion under Article 86(2). If supply security is threatened, for example, 

due to price war, then the state should regulate prices. Price regulation is justifiable in 

network industries with high sunk cost. It is not the role of the undertaking to fix prices to 

ensure continuity of supply through concerted practices and agreement. It is the role of 

the Member State to do so by regulation.  

 

5.4.1.2.Vertical restraints 
 

Vertical restrain occurs when firms or individual at different levels (downstream with 

upstream) agreed on certain exclusivities and conditions which allows them to sell or 

purchase certain goods or services. Many considered vertical restrain as less harmfull 

compared to horizontal restrain. Not all vertical restrains are prohibited under Article 81, 

those which are pro-competition are permitted. However, resale price maintenance 

(RPM) is prohibited strictly. The Commission said that “in the case of contractual 

provisions or concerted practices that directly establish the resale price, the restriction is 

clear cut”.113 RPM in water companies is conceivable. It may be conducted between bulk 

water supplier and retailers. As some vertical restraints are permitted under Article 81(3), 

the number of invocation of exclusion from competition law under Article 86 (2) might 

be small. In addition to that, the justification for exclusion from competition as an 

‘obstruction of performance’ might be difficult, for the similar reasons elaborated above. 

 
5.4.2. Abuse of dominant position 
 

When common carriage is applied, firms which control the installation with the largest 

sunk cost with high degree of natural monopoly will be put in a dominant position.114 

Such position can be enjoyed for example, by firms controlling the main network, such as 

                                                 
113 European Commission, Guidelines on Vertical Restraints, Official Journal C 291 , 13/10/2000 P. 0001 - 
0044 
114 OFWAT, “Development of Common Carriage”. 
http://www.ofwat.gov.uk/aptrix/ofwat/publish.nsf/Content/md154developmentofcommoncarriage  
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bulk transmission pipelines and channels, which are not economical to duplicate due to 

natural monopoly. If the location of the facilities is located in a border, this may affect 

intra-community trade. An example of abuse is price discrimination. The pricing 

mechanism in a water supply undertaking may follow that of a postal service. 

Communities who lives far away from water facilities have normally greater cost of 

water transportation (due to longer pipes, for example) compared to those who lives in 

concentrated areas such as cities. The cost of water treatment may also differs one 

another, depending on the input of bulk water. The lower the quality of the bulk water it 

receives, the more expensive its treatment. The depth of water source, pollution rate, and 

access points determines the cost of water, which makes the water prices different from 

place to place.  

 

However, in water industry, the output of water to consumer has to be similar in terms of 

quantity, quality and possibly prices. This follows the ‘universality’ characteristic of 

SGEI. In order to ensure this universality, a cross subsidy might need to be applied. That 

could mean that the gain from the profitable sectors such as water treatment firm which 

receives high quality of bulk water and efficient network such as that in highly populated 

neighborhod should compensate the loss of other facilities, such as water treatment with 

bad input of bulk water and network pipes scarcely populated areas. In order for this to be 

ensured, the profit from gaining sectors must be cut in order to be allocated to the non-

profitable sectors. Is this a discrimination towards the profitable companies? Taking 

Corbeau, Ambulanz Glockner and Posta Italiane, it is possible to conduct a cross-subsidy 

scheme in SGEI. Without a cross subsidy, the performance of a water undertaking can be 

obstructed. Thus, discriminating profit sharing through cross subsidy is a possibility 

under Article 86(2).  

 

5.4.3. Essential facilities and third party access 

Network owner may be regarded as an owner of an essential facility. In Bronner, the ECJ 

suggest three tests in determining the existence of essential facilities, namely (i) 

elimination of competition in the part of access seeker, (ii) the refusal cannot be 

objectively justified and (iii) the service is indespensible meaning that there is no 
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substitute. Network access is indispensable for water supply. A bulk water collector firm 

would be unable to reach its counterparts at the end of the line if they are not allowed 

access, similarly, retail company cannot reach consumer if access is denied. Thus, the 

target market in this case is the water supply and the related market is water 

transportation. 

 

There are two arguments for a network owner in refusing access to its network. First is by 

relying on the doctrine of objective justification and second is by relying on exceptions 

provided by Article 86 (2).  Objective justification is a concept which distinguishes 

between abuse of a dominant undertaking, and a conduct which merely protects a 

commercial interest of an undertaking, which could be technical or commercial in 

nature.115 When secondary laws are enacted, objective justification can be embodied into 

sectoral regulations.  

 

As discussed previously, in the electricity sector, Directive 96/92/EC listed several 

reasons to derogate, namely: (i) lack of agreement between supplier and distributor, etc, 

(ii) lack of capacity, (iii) non elligible customers (that is too say, if the customer are too 

small), (iv) reciprocity clause (Member States with lower liberalisation may be excluded 

from entering market), (v) public service obligations, (vi) regime for stranded cost  and 

(viii) sudden crisis. Meanwhile, in the gas sector, Directive 2003/55/EC  allowed 

exception from third party access due to (i) lack of capacity (ii) public service 

obligations, or (iii) network enhancement (reserving capacity in order to return 

investment) .  

 

In the water sector, there could be several reasons for denying third party access, namely 

(i) temperature, (ii) pressure and (iii) transmission. Temperature is important to ensure 

that water is safe from microbes. Pressure is important to maintain the amount of oxygen 

                                                 
115 Rousseva, Ekaterina. The Concept of ‘Objective Justification’ of an Abuse of a Dominant Position: Can 
it help to Modernise the Analysis under Article 82 EC? The Competition Law Review, Vol 2 Issue 2, 
March 2006. p. 27-72.  
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and carbondioxide. Transmission could be problematic as the longer the supply pipe, the 

more chlorine concentration on the pipes would be. Increased flow can also cause 

corrotion of the pipes.116 In addition to that, the quality of water before treatment must 

also be standardized. Different water qualities will destroy the pipes. If water pumping 

caused defection from standardized requirement, then it can be denied. The analogy from 

the electricity and gas sector may also be applicable. Elligibilities, reciprocity, network 

enhancement and capacity reservation for publoc service purposes (to anticipate 

droughts, for example) can be used as grounds in refusing third party access.  

 

These grounds can be argued as an objective justification or as an exclusion under Article 

86 (2).117 It is to be stressed that water quality is also legislated in various directives in 

EU, as has been explained before. Thus, undertaking might be obliged by a national 

regulation to comply with these qualities. An entrant can be refused if its acceptance 

compromise safety or quality of water, hence, ‘obstruct’ the performance of a water 

undertaking as an SGEI. The situation might change however, when a sustainable model 

of third party access has been discovered, such as applied in gas sector. This might 

require community involvement in the form of secodary legislations.118

 
5.4.4. Predatory pricing 
 

A firm may lower the price at a market, and use its position in another market to supply 

the production cost for goods in which the price is lowered. The purpose of this war-price 

is to drive its competitor away from that market.  

 

The ECJ considered this in AKZO. AKZO is a peroxide producer and it has a substantial 

market in peroxide for flour and peroxide for plastic. ECS is also a peroxide producer 

(with a 35% market share) for flour. ECS want to expand into producing peroxide for 

                                                 
116 Michael Webb and David Ehrhardt. “Improving Water Services through Competition”, Public Policy for 
the Private Sector Note No.164, The Wolrd Bank, December 1998  
117 Examinations from case law showed 2 tendencies in interpreting objective justifications, namely, (i) 
pure objective consideration beyond the control of the undertaking which prevent them from their normal 
course of conduct and (ii) public policy consideration which are generally non economical but may have 
economic dimension. See Rousseva, Ekaterina. P. 71 
118 Krieglstein, Felix. The Application of EC Competition Rules to Liberalised Electricity Markets. Kölner 
Miszellen zum Energierecht, Heft 11. Baden-Baden: Nomos, 2001. 
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plastic. After threatening ECS with price war, AKZO realized it by lowering the price of 

peroxide for flour and used the profit from peroxide for plastic market to subsidize the 

flour market.  The Court conducted a price-test. Prices below average variable costs 

(those which vary depending on the quantities produced), the Court said, should always 

be regarded as abusive. In addition to that, The Court said that prices below average total 

costs, (fixed costs plus variable costs), but above average variable costs, “must be 

regarded as abusive if they are determined as part of a plan for eliminating a 

competitor.”119 Thus, the evidentary method here relies on the subjective intention of the 

firm, something which is rather difficult to be proven. 120 In a water context, a price war 

can be conducted among entrants. Network owner will not likely to be engaged in price 

war as their only market is its network infrastructure and its entrant price could be 

regulated. Exclusion under Article 86(2) is difficult to be sought. The Member State, if it 

condones the price war, might be liable under Article 10 of the Treaty.  

 
6. Conclusions 

 
This paper will be ended by answering the questions raised at the introduction part: (i) 

what are the specifities of the water sector, (ii) to what extent is competition viable in this 

sector (iii) what are the criterion for “obstruction of performance” under Article 86(2) 

and (iv) how can obstruction of performance be argued in the water sector.  

 

Water sector has certain characteristics due to high sunk cost on its main pipes which 

pose natural monopoly. As a consequence, direct competition in the main network is not 

possible. Transportation cost is the most exepensive compared to oil and electricity and 

does not worth the product price. Other characteristic of water services is its 

environmental and health risks. Water has a character as a “merit good”, which means 

that failure to provide water will cause negative externalities in the form of diseases 

                                                 
119Judgment of the Court (Fifth Chamber) of 3 July 1991. - AKZO Chemie BV v Commission of the 
European Communities. - Case C-62/86. European Court reports 1991 Page I-03359   
120 Cayseele, Patrick Van Roger, Van den Bergh Bouckaert, “Antitrust Law”, in Boudewijn and De Geest, 
Gerrit (eds.), Encyclopedia of Law and Economics, Volume III. The Regulation of Contracts , Cheltenham, 
Edward Elgar, 2000, 1205 
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which may eventually decreases the society’s wealth as a whole.  The quality of water is 

regulated heavily in EU. 

 

Competition is not possible in the main network where sunk cost is high. In some other 

parts competition is said to be possible. Within water supply, segregation between main 

network and abstraction, and between abstraction and treatment, and between water head 

and pipes is possible. The research is however inconclusive. It is not known if the 

transaction cost caused by segregation outweighs its competition benefits. Competition 

“for” the market is possible through tendering. Both competition types, “in” and “for” the 

market will be governed by EC Competition law and general rules of Treaty. 

The criterion in which ‘obstruction of performance’ is to be measured depends on the 

duties and objectives of the undertaking as entrusted by the state. The existence of 

obstruction of performance can be subjectively interpreted by Member States. An 

obstruction needs not to be “indispensible”, i.e. It is not necessary that the survival of the 

undertaking itself be threatened. However, a simple hindrance is not adequate in arguing 

obstruction. The burden of proof that there is an obstruction lies on the Member State. 

The Commission or plaintif may need to demonstrate that a “less restrictive means” is 

possible. 

The fact that water is a Services of General Economic Interest and that the performance 

of such SGEI mission would be obstructed if competition is to be applied can serve as a 

justification. The exclusions can occur at both types of competitions, “for” and “in” the 

market. As for competition “for” the market, exclusion from tendering obligation maybe 

sought in emergency cases. Competition “in” the market can be excluded for cross 

subsidy reasons or due to financial and technical reasons for not allowing third party 

access. 
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